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PROCEEDI NGS
[11: 20 a. m]

CHI EF JUSTI CE REHNQUI ST: We'l | hear
argunment next in Nunber 03-1027, Donald Runsfeld
versus Jose Padilla. M. Clenent?

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF PETI TI ONER

MR. CLEMENT: M. Chief Justice, and may
it please the Court:

Unl i ke the Hamdi case, which raised not
only the question of the President's and the
mlitary's authority to detain, but also questions
t he process and access to counsel. This case raises
only two relatively discrete questions, first,
whet her the habeas petition in this case, challenging
Hanmdi ' s present physical confinenment in South
Carolina, was properly filed in Manhattan, rather
t han agai nst the i medi ate custodian in South
Carolina, and second, whether the President has the
authority to detain a citizen who travel s abroad,
affiliates and associates with the eneny abroad,
receives training in eneny canps in wiring and
expl osives and then returns to the United States at
the direction of the eneny to commt hostile and

warl i ke acts.
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Now, there are many aspects of this case
that raise issues that are really extraordi nary, but
t he habeas petition that was filed in this case was a
standard, indeed ordinary, use of the wit to
chal l enge the prisoner's present physical confinenment
and the habeas rules are settled that when the wit
is used to challenge the present physical
confinenent, the proper custodian, the proper
respondent, is the i medi ate custodi an and the suit
should be filed in the district where that custodian
is present.

In other words, in a case to your present
physi cal confinement, the case should be filed in the
district of confinenment.

QUESTION: May | ask you on that point,

M. Clement, supposing this petition had been filed
while he was still in New York, and then he was
removed to South Carolina. Wuld the petition be
okay, then?

MR. CLEMENT: There would be jurisdiction
in that case, Justice Stevens, under the Endo
decision. Now, | think in that case, there would
still be a question, especially if there was the, the
habeas petition was filed and he was i mmedi ately

renoved, there would still be the question of venue
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at that point and there is a Seventh Circuit case
hat's not in the briefs but Ross agai nst Menday t hat
you may want to | ook at that says that in a case |ike
that presunptively --

QUESTION: I'mnot quite sure what your
answer is to nmy question.

MR. CLEMENT: OCh, ny answer is
jurisdiction yes, under this Court's decision in
Endo.

QUESTION:  All right.

MR. CLEMENT: But then there would still
be a subsidiary question that's not raised here about
venue.

QUESTI ON:  Which the governnent would
presumably woul d be free to raise.

MR. CLEMENT:. Exactly, and we woul d raise
in the case where there was in fact jurisdiction.

QUESTI ON:  Yes.

MR. CLEMENT: But in this case our
position is there is no jurisdiction whatsoever, and
| think that --

QUESTI ON:  Jurisdiction under the Habeas
Statutes has been a bit of a confusion because, for
i nstance, on behalf of aliens, | think we have

allowed jurisdiction to be obtained in the manner it
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was here, have we not?

MR. CLEMENT: | don't think so, Justice
O Connor. I don't know which case have you in m nd,
but I'm aware of no case of this Court that takes the
unprecedented step that the court bel ow took, which
is basically to allow a habeas petition to go forward
in a case where neither the prisoner nor the
custodian is in the jurisdiction where the habeas
petition is filed.

QUESTI ON:  What do you do with ex parte
Endo?

MR. CLEMENT: Well, M. Chief Justice, as
| was suggesting to Justice Stevens, that case
i nvol ves a kind of unique situation where a habeas
petition is filed, challenging a certain kind of
confinenent, and then after the petition is filed,
and after jurisdiction attaches, the prisoner is
noved. In that case, it was an individual noved from
California to --

QUESTI ON: They never, they never naned
any custodian in that case, did they?

MR. CLEMENT: Well, | don't know for sure,
M. Chief Justice, but | would say a couple of
things. One is on the immedi ate custodian rule, |

think that is a rule that perhaps the governnent
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could waive in a case, and so if you have a situation

In a way Handi is that case where when the
habeas petition in Hamdi was filed, he was being
detained in Norfol k, which was in the Eastern
District of Virginia. It did not matter in that case
whet her the i mmedi ate custodi an was Paul ette, who is
the brig, the commander of the brig, or Runsfeld
because in the governnment's view, they are both
territorially present in the Eastern District of
Virginia.

So the immediate custodian rule | think is
sonet hi ng that governnment can waive. | don't think
that the territorial jurisdiction limt on the
courts, though, is something that the governnment is
in a position to waive. | think that is a
restriction on the power of the court to issue the
writ of habeas, and again, as | was indicating --

QUESTION: Well, is there a circuit split
on whether aliens can nane the attorney general ?

MR. CLEMENT: Yes, Justice O Connor
There is a circuit split on that issue, and | think
in some ways that issue is sort of tied up with this
case, though even there as | understand nost of those

cases, there is a case fromthe Ninth Circuit called
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Armantero, which in the governnment's view goes the
wrong way. There is favorable precedent in the Sixth
Circuit, the First Circuit, and the Seventh Circuit,
but even the Ninth Circuit, | think, envisions a case
where they view the attorney general as the proper
cust odi an, but they, you know, it's not clear where
they think that individual can be served.

Now, | suppose that the Ninth Circuit
applying that rule mght also take the unprecedented
step here. It's also true if you want a sort of
sense of the potential for abuse in these cases, |
t hi nk could you point to the Ninth Circuit case where
the Ninth Circuit held that the Central District of
Cal i fornia had habeas jurisdiction over a claimfiled
by a petitioner in Guantanano. | nean, obviously
there is the issue that this Court has, but there is
a question of if there were jurisdiction, | wouldn't
have thought that it lay in the Central District of
California

And | think that happens when you rel ax
these traditional rules. And I think particularly in
a case like --

QUESTI ON:  Where does jurisdiction lie for
sonmeone i n Guantanano, do you suppose?

MR. CLEMENT: Well, if, let me answer the
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question this way, which is if you had a citizen in
Guant anano.

QUESTI ON:  Yes.

MR. CLEMENT: And under this Court's cases
i ke Toth agai nst Quarles and Burns agai nst W son,
that citizen is unable to file a habeas petition.

Qur viewis that the proper place to file that would
be either in the Eastern District of Virginia, if you
were nam ng the Secretary of Defense or if were you
nam ng sone official present in the district, you
woul d sue in the District of Colunbia.

But the inportant thing is even in that
case, the court where you filed the petition would
have jurisdiction, territorial jurisdiction over the
Respondent and what is so anomal ous here is in a
sense, it doesn't, | nean it matters to us in the
sense that we think the proper Respondent is
Commander Marr, but even if you assume the proper
Respondent here is secretary Runsfeld, the case still
shoul dn't be brought in the Southern District of New
York. It should be brought in the Eastern District of
Virginia.

QUESTI ON: But why? Why, what difference
does it nmake to the governnent where they defend?

MR. CLEMENT: Well, | think there are a
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nunber of --

QUESTION: | nmean, there are offices al
over the country.

MR. CLEMENT: | think that's right, Justice
Stevens. | think it only makes sense to have the
def ense nounted in the place where the detention is
taking place. And | think that's particularly true
in this case, because this isn't a petition that only
chal l enges the fact of confinement. |f you |ook at
the, the petition in this case, the amended petition,
j oint appendi x page 56, the relief that's sought here
al so goes to the conditions of confinenment in
Commander Marr's brig. Now, in a case |like that, it
seens - -

QUESTION:  Yes, but I'mnot sure that's,
that's appropriate relief in a habeas petition,
anyway.

MR. CLEMENT: Well, | think you can file a
m xed petition and seek that kind of relief, but in
any event, | think that what they are |ooking for is
not just release fromdetention, but the stopping of
the interrogations.

QUESTION: -- how this particular case was
pl eaded, which it wasn't, because we don't have any

flushing out of this, but you keep tal ki ng about
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jurisdiction and it seens to nme, this is essentially
a venue question. There is no question that Federal
courts have habeas jurisdiction. They have that
authority.

And you are tal king about not the |arge
guestion, what kind of case can a Federal court hear,
you are tal king about a where question, not a what
question. So it's essentially a venue questi on.

MR. CLEMENT: | nean, unless the word
essentially is going to bear a trenmendous anmount of
wei ght, | disagree because | think that what you have
here is not general venue principles. You have a
situation where the relevant statute that gives
courts habeas jurisdiction restricts their ability to
issue the wit to their territorial jurisdiction.

And this Court has been clear in cases |ike Carbo and
this is even consistent in Justice Rutledge's dissent
in the Ahrens case, that for that provision to have
any nmeaning at an irreducible mninum it has to nean
that a wit that goes to the proper custodian has to
be filed within the territorial jurisdiction of the
District Court.

QUESTION: Al though, if the prisoner is
moved, so prisoner goes soneplace else, they still

have jurisdiction over the case, although the
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original custodian no | onger has the prisoner in his
or her care.

MR. CLEMENT: That's right, Justice
G nsburg. And this Court decided that in Endo |ong
before Ahrens when it reaffirmed an even stricter
rule and there is nothing in the post-Ahrens cases
t hat suggests that this Court has ever deviated from
this understanding. And indeed | would point the
Court to the decision in Schlanger agai nst Seamans,
because | think in some ways, it shows how, that that
case really decided this issue, because what the
court there had was an individual who was trying to
get ROTC schol arship in Arizona, but he was assigned
to a unit in Alabama, and he filed his habeas
petition in Arizona, and he named as Respondents an
i ndi vidual in Arizona who had no custody over him
what soever, so that individual was out. He also
named the Secretary of the Air Force. The court did
not rely on that, and the court said that his true
custodian is his commandi ng officer in Georgia, and
what this Court said is there was no jurisdiction in
Ari zona over that custodian in Georgia, and just to
be clear about it, the Court noted and rejected an
argunment based on 28 U. S.C. 1391(e), which anong

ot her things provides nationw de service of process
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agai nst Federal officials.

Now, if that statute had applied, then it
woul d have been perfectly appropriate to bring the
case in Arizona agai nst a CGeorgia Respondent who was
a Federal officer. But the Court said no. 1391(e)
does not trunp the habeas statute. Now, if that is
true of a Federal statute that provides for
nati onw de service of process, it seens like it would
be true a fortiori for Federal Rule of Civil
Procedure 4. But that's the theory under which the
courts bel ow exercised jurisdiction in this case.

QUESTION:  Well, M. Clenent, is Schlanger
still good |law after Strait and Braden?

MR. CLEMENT: Absolutely, Your Honor. And
| think the best evidence of that, there is two
things I1'd like to point to. But maybe the sinplest
way is that both Strait and Braden cite Schl anger
favorably and, indeed, if you | ook at the very end of
t he Braden opinion, when the court says that the
proper Respondent there is within the court's service
of process, it sites Schlanger for that proposition,
whi ch makes sense because in that case the petition
was properly filed, challenging a Kentucky detainer
in Kentucky, so the proper Respondent was within the

territorial jurisdiction of the court in that case.
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The second reason | would say that
Schl anger is very nmuch good | aw as we pointed out in
our reply brief, is that the court in Schlanger went
out of its way, because at that point, Ahrens was
sort of already teetering on the verge of
obsol escence, to state that the rule would be exactly
t he same even under Justice Rutledge's view in
Ahrens, so | think for those two reasons, Schl anger
continues to be good law, and clearly would trunp any
service of process that would be provided by Rule 4.

And | think, and this is consistent with
what the unani nous three-judge court in the Fourth
Circuit said in the Handi case, that particularly in
cases that raise such sensitive issues as the cases
that are involved on the nerits in this case, it is
particularly inportant that the court try to avoid
unnecessarily reaching Constitutional issues by first
ascertaining that it has jurisdiction. Now, if I --

QUESTION:  You recognize that it isn't a
jurisdiction question |ike, can the Federal courts
entertain this kind of suit. Can they entertain a
fender bender between people fromthe sane state?
No. Can they entertain Federal habeas cases. So we
have one Federal system and there are classes of

cases that can go into that system and then we have
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an allocation of where, so this isn't jurisdiction
wit large, it is where in this Federal system do you
bring this case?

MR. CLEMENT: Justice G nsburg, its
statutory jurisdiction, but |I agree. It is at sone
level it is a which District Court question, not
whet her District Courts are open to these clainms at
al |

QUESTION:  AlIl right. If it's a which
District Court question, | nean, | don't know how
| ong you want to spend on the procedural issue, but |
take it if we follow your thing, never can you
entertain a habeas petition unless the body is in
this district, then inmmigration cases, mlitary cases
are going to be a nightmare. If we follow a venue
principle, you are going to get just the right
result, which is we bring the case where it's nost
conveni ent .

MR. CLEMENT: W th respect, Justice
Breyer, | would disagree. | think that this Court,
it is true, in situations where it has relaxed the
notion of custody, and has all owed habeas petitions
to be brought in circunmstances where they previously
weren't available, Strait against Laird is an

exanple. This Court's decision in Braden, basically
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is an exanpl e because it was accommpdating the
overruling of McNally against H Il and Payton agai nst
Rowe. So in those contexts, where there is nore than
one custody or sonme kind of metaphysical custody,
this Court has relaxed the rules in a way to
accommodat e those, but it has never deviated. Never,
fromthe rule that you have to file the habeas
petition where the custodian is, and equally
inportant, it has never, there is no need to expand
the notion of custody, because you have a classic
habeas case where you are chall enging your present
physi cal confinement. The courts never relax the
rul es.

QUESTION: Let ne ask you a question to
get you to the nerits, if | can

MR. CLEMENT: That woul d be fine.

QUESTI ON: Suppose, suppose that you're
ri ght about your basic claimthat the uniform what
is it called, the Use of Force Act is in fact a
statute of the kind contenplated in 4001. Still, the
words in that act are, they can use necessary and
appropriate force. So why would it be necessary and
appropriate in a country that has its courts open,
t hat has regular crimnal proceedings, that has al

the possibility of adjudicating a claimthat |I'mthe
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wrong person? Why is it a necessary and appropriate
thing to do once you have such a person who is a
citizen in this country to proceed by other than a

normal court procedure?

MR. CLEMENT: Justice Breyer, | wll
answer the question. | would preface it by saying
that | certainly wouldn't read the authorization of

force's use of the term necessary and appropriate as
an invitation for sort of judicial managenent of the
executive's war-nmaki ng power. | would have viewed it
as a delegation to the executive to use its
traditional authority to nmake discretionary judgnents
in finding what is the necessary appropriate force.
And the Prize cases, | think, stand for that
proposition.

Now, if | can address the specifics,
t hough, why it m ght be necessary and appropriate
and, indeed, why is this Governnent asserting this
authority? It is precisely because, in this war on
terrorism the Government can confront an individua
who is not only guilty of past war crines, but
al so --

QUESTION: Can | ask you just one | ast
question on the jurisdictional issue? If you assune

it's a question of venue rather than jurisdiction --
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| know you're arguing in the alternative, but if you
assunme it was venue rather than jurisdiction, would
New York not have been the proper venue since he was
held there as a material wi tness and he had a | awyer
appointed in that case?

MR. CLEMENT: Even if, contrary to our
position, it was a venue question, we would still say
no. And | think that you have to understand --
mean, the fact that he was in New York in the first
place is a bit of a happenstance. He tries to fly to
Chicago. He is seized in Chicago --

QUESTION: No, but the Governnent is
responsi ble for himbeing in New York, which it seens
to me, that they should not be conpl aining about
litigating there.

MR. CLEMENT: Well, with respect, Justice
Stevens, | don't think anybody would think that if
you filed a habeas petition to challenge Padilla's
detention as a material wtness while he was being
detained in New York, that that should be filed in
Chi cago.

And | think by the sane logic, it doesn't
make any sense from what the gravanen of the -- the
gravanen of the challenge is to the conditions and

legality of the detention in South Carolina, why that
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ought to be filed in New York just because he was
there under a different authority.

QUESTION:  He had a | awyer appoi nted,
didn't he, there?

MR. CLEMENT: He did have a | awyer
appointed there. But again, | don't think -- | nean,
| think M. Dunham or his equivalent in South
Carolina would be avail able to provide whatever role
I's necessary and appropriate under the circunstances.
| don't think there are only | awers in New York.

QUESTION: | suppose it's a little easier
for the Governnent to find a | awyer wherever it needs
it than it would be for a prisoner being noved from
district to district.

MR. CLEMENT: In none of these cases have
we seen a problemw th the detainees finding |egal
representation.

QUESTION:  Getting back to the nerits,
merits part --

QUESTION:  Could I hear his answer to the
previ ous question? You were in the mddle of an

answer and | was waiting for the end of it.

MR. CLEMENT: Well, | hate to disappoint
you. |I'mnot sure that | had anything in particular
left other than to say that we would still -- | nean,
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| think all | would say, and maybe | can reference
that there are Court of Appeals cases, the Seventh
Circuit has decided this Ross agai nst Menday case
that basically say that even if you're in a venue
situation, even if you're within the rule of Ex parte
Endo, there is still a strong, strong presunption

t hat a habeas petition belongs in the district court
where the individual is being detained.

Now, maybe if you had a situation where
t he habeas petition was up and running and close to a
final judgnment or whatever. And then the individual
is detained, it makes sense to keep the proceeding in
the first venue. But in a case like -- if you had a
case where the day after the first petition is filed,
he's nmoved for independent and good reasons, | think
you woul d al so say that the case belongs in the place
of detention.

QUESTI ON:  What rights does Padilla have,
if any, in your view, that a belligerent who is
apprehended on the battlefield does not have? |Is
Padilla just the same as sonebody you catch in
Af ghani st an?

MR. CLEMENT: | think for purposes of the
question before this Court, the authority question,

he is just the sane. It may be that in an
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appropriate juncture when the Court has before it the
question of what procedure should be applied, that
you woul d want to apply different procedures in a
case like this.

QUESTION:  Can we puni sh hinf

MR. CLEMENT: Could we punish hinf
Certainly we could punish himif we decided to change
t he nature of our processing of him As this Court
made clear in Quirin --

QUESTI ON: Woul d you shoot hi m when he got
of f the plane?

MR. CLEMENT: No, | don't think we could
for good and sufficient reasons --

QUESTION: | assune that you coul d shoot
soneone that you had captured on the field of battle.

MR. CLEMENT: Not after we captured them
and brought themto safety. And | think in every
case, there are rules of engagenent, there are rules
for the appropriate force that should be used. And |
don't know that there are any --

QUESTION: If they're an unl awful
bel I i gerent ?

MR. CLEMENT: Yes, even if they're an
unl awful belligerent. Once they're -- | nean, we

couldn't take sonebody Iike Handi, for exanple, now
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that he's been renmoved fromthe battlefield and is
conpletely -- poses no threat unless he's rel eased
and use that kind of force on him

QUESTION: But if the law is what the
executive says it is, whatever is necessary and
appropriate in the executive's judgnent, as the
resol ution you gave us that Congress passed, and it
| eads you up to the executive, unchecked by the
judiciary. So what is it that would be a check
agai nst torture?

MR. CLEMENT: Well, first of all, there
are treaty obligations. But the primary check is
that just as in every other war, if a US. mlitary
person conmits a war crime by creating sonme atrocity
on a harm ess, you know, detained eneny conbatant or
a prisoner of war, that violates our own conception
of what's a war crine. And we'll put that U S.
mlitary officer on trial in a court marshal. So |
think there are plenty of internal reasons --

QUESTI ON:  Suppose the executive says mld
torture we think will help get this information.
It's not a soldier who does sonething against the
Code of MIlitary Justice, but it's an executive
command. Sonme systens do that to get information.

MR. CLEMENT: Well, our executive doesn't
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and | think -- | nmean --

QUESTI ON:  What's constraining? That's
the point. 1Is it just up to the good will of the
executive? |s there any judicial check?

MR. CLEMENT: This is a situation where
there is jurisdiction in the habeas courts. So if
necessary, they remain open. But | think it's very
i mportant -- | nean, the court in Ludecke agai nst
Wat ki ns made clear that the fact that executive
di scretion in a war situation can be abused is not a
good and sufficient reason for judicial
m cromanagenent and overseeing of that authority.

You have to recognize that in situations
where there is a war -- where the Governnent is on a
war footing, that you have to trust the executive to
make the kind of quintessential mlitary judgnments
that are involved in things |like that.

QUESTION: So what is it that mlitary --
go back to Justice Kennedy's question. I'mtrying to
push you down the road a bit. And maybe we don't
have to decide this now But | want to understand
your vision of it. | mean, a person has cone to the
United States. He has, according to the Government,
commtted a serious crine and i s dangerous.

Well, those are people we deal with al
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the time in the crimnal process. So if you're even
assum ng this resolution authorizes sonme kind of
force, why isn't the appropriate force, where he's in
the United States and the courts are open, what we
woul d call ordinary crimnal process? | nmean, that
har moni zes everyt hi ng.

Now, nmaybe there is an answer to that in
your vision. | want to find out your vision of
what's supposed to happen here and why.

MR. CLEMENT: Well, Justice Breyer, let nme
give you a practical reason answer and the [ egal
reason. You may prefer the former. But | think that
the practical reason is if you capture sonebody who
is not just somebody who is guilty of a war crime or
a violation of sonme provision of Title 18, but also
has a wealth of information that could be used to
prevent future terrorist attacks, then it seens to ne
that the mlitary ought to have the option of
proceeding with himin a way that allows himto get
actionable intelligence to prevent future terrorist
attacks, and should not be forced into a choice where
the only way they can proceed is to proceed
retrospectively to try to punish himfor past acts.

In doing so, whether it's a mlitary

conmm ssion or an Article Ill, requires you to give
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hima counsel who likely is going to say that you
shouldn't talk to the Government about any of these
t hi ngs.

QUESTI ON:  Woul d you have that authority
in the absence of the authorizing resolution? Wbuld
t he President have that authority?

MR. CLEMENT: | think he m ght well,
Justice Souter, and you in fact suggested that
yourself, which is if there was actionable
information --

QUESTI ON:  No, | suggested that he m ght
have on Septenber 12th. | don't think ny suggestion
went nuch further. But 1'll grant you that's an
argument, but do you believe he woul d have that
authority today in the absence of the authorizing
resol ution?

MR. CLEMENT: Well, | think he would
certainly today, which is to say Septenber 12th or
April 28th.

QUESTION: Two and a half nonths |ater.
But | mean, based on the rationale that there is a
need to bar himfrom what woul d be the normal process
that Justice Breyer is describing because of the need
to interrogate effectively. Your answer, | take it,

is he would have that authority even w thout the
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aut hori zing resolution?

MR. CLEMENT: That would be nmy answer. |
woul d say the President had that authority on
Sept enber 10th, but | guess | would --

QUESTI ON: How does he get that from just
bei ng commander-in-chief? | nean, | understand the
conmander -i n-chi ef power to be a power over the
mlitary forces, when they' re being used as mlitary
forces, the General Washington power, you know, to
command the forces tactically and everything el se.

It doesn't nean that he has power to do
whatever it takes to win the war. | nean, the Steel
Sei zure case denonstrates that well enough. How does
this come within George Washington's
conmander -i n-chi ef power, which is what | read this
congressional resolution to be directed at? It
doesn't say you can do whatever it takes to win the
war .

MR. CLEMENT: No, but Justice Scalia,
presumably the authorization of force is read agai nst
prior history and this Court's precedents. And those
precedents include the Quirin case where it is
absolutely clear that in fighting a war, you have the
authority to detain individuals, even if they're not

formal mlitary officers who are affiliated with the
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eneny and cone into the United States intent on
comm tting hostile and warlike acts.

QUESTION: But Quirin rested on the fact
that there was congressional authorization for a
mlitary comm ssion to try on such charges.

MR. CLEMENT: Well, two things, Justice
Souter. First of all, |I mean, you asked ne a
hypot hetical but we do have the authorization of
force here. Second of all, I don't think Quirin can
stand for the kind of clear statenment rule that
others want to attribute to it for two reasons.

One, to the extent it applied any clear
statenment rule, it runs in the opposite direction.
The Court said they would not strike down the
detention and try the individuals there absent a
clear conviction that it violated an act of Congress.

QUESTION: | guess | would settle, as a
rhetorical point, for the fact that it's not a clear
statenent for you either.

MR. CLEMENT: Well, it actually -- it
purported to be. It said absent a clear conviction,
it wouldn't strike down the authority. But what |
would -- just to be clear, | think as we point out in
our reply brief, if you applied a clear statenent

rule to Quirin, it would have to cone out the other
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way because Article Il of the articles of war that
were in force at the tinme were restricted to nmenbers
of the United States mlitary.

Article 15, which the Court relied on,
didn't expressly authorize mlitary comm ssions
expressly. It did so by negative inplication. So
it's sinply not the case that you need an express
statutory authorization. |If | could reserve ny tine
for rebuttal

QUESTION:  Very well, M. Clenent.

Ms. Martinez, we'll hear from you.
ORAL ARGUMENT OF JENNI FER MARTI NEZ
ON BEHALF OF THE RESPONDENTS

MS. MARTINEZ: M. Chief Justice, and may
it please the Court:

Even in wartinme, Anerica has al ways been a
nation governed by the rule of law. Today the
Government asks this Court for a broad ruling that
woul d all ow the President unlimted power to inprison
any Anmerican anywhere at any tinme w thout trial
sinply by | abeling himan eneny conbatant.

We ask this Court for a narrow ruling that
| eaves for another day the grave constitutional
question of whether our system would permt the

indefinite inprisonment without trial of American
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citizens on Anerican soil based on suspicion that
t hey have associated with terrorists.

We sinply ask this Court to hold that at a
m ni mum Congress woul d have to clearly and
unequi vocal Iy aut horize such a departure from our
nation's traditions. And since Congress has not done
so, M. Padilla is entitled to be charged with a
crime and to have his day in court.

The detention at issue in this case is
exactly the type of detention that our Founding
Fat hers were concerned about based on their
experience with the British Crown, where the king had
| ocked up citizens based on --

QUESTION: Ms. Martinez, the authorization
passed by Congress is quite broad and it tal ks about
force agai nst individuals.

MS. MARTI NEZ: Yes, Your Honor, but there
is no reference in the text of that authorization to
any power to detain Anmerican citizens on Anmerican
soil based on suspicion. And there is no indication
what soever in the debates that Congress contenpl ated
that it m ght be used in such a way.

QUESTION:  Well, you surely don't think
that it excluded American citizens. | nean,

certainly it gave the President authority to wage war
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agai nst American citizens if they're on the other
side, didn't it?

MS. MARTI NEZ: Certainly, Your Honor,

QUESTI ON: So whatever authority it gave
him there is no indication that it's [imted to
non-citizens.

MS. MARTINEZ: No, but what is limted to
citizens is Section 4001 in which Congress
specifically provided that no citizen shall be
i mpri soned or otherw se detained by the United States
except pursuant to an act of Congress.

QUESTION:  And you woul d say that 4001
prevents the President from detaining on the
battl efield?

MS. MARTI NEZ: No, Your Honor.

QUESTION:. Well, then it doesn't nean what
you just said it neant.

MS. MARTI NEZ: What we are tal king
about -- first of all, there is a general presunption
agai nst extraterritorial application of statutes.

And so in the absence of an indication that Congress
i ntended 4001 to apply overseas, that general
presunption would Iimt it to this country.

Mor eover, the history of 4001 --
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QUESTION: So the clear statenment rule
doesn't apply to 4001?

MS. MARTI NEZ: Which clear statenment rule,
Your Honor ?

QUESTION:  Well, 1 thought you were
arguing for the clear statement rule.

MS. MARTI NEZ: Yes, Your Honor, we are and
our argunent is limted to detentions within this
country --

QUESTI ON: But your qualification is only
inmplied fromthe statute.

MS. MARTI NEZ: Qur argunent is that what
there needs to be a clear statenment of is of the
authority to detain an American citizen on American
soil. And the reason for that is given, one, by the
hi story of section 4001 in which Congress | ooked at
t he Emergency Detention Act that had been passed
during the Cold War which woul d have all owed the
President, in case of an internal security energency
or war, to inprison individuals based on suspicion
that they were associated with a foreign power and
were going to engage in acts of terrorism

QUESTI ON: What about hijackers? The
resolution has to do with 9/11. And the people were

hi jackers and a lot of the hijackers are up in the
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ai rplane and then they land. Do you think that the
resol ution wasn't ainmed at themin part?

MS. MARTI NEZ: Your Honor, our position is
that certainly the President woul d have inherent
authority with or without this resolution to seize an
i ndi vidual who is engaged in an act |ike that that
took place on 9/11. But after that individual had
been seized, in order to for that person to be held
in detention in this country, if they are a citizen,
in particular, there nust be sonme express statutory
aut horization that provides a framework for that
ongoi ng detention. And that comes not only from
4001, but also fromthe Due Process Clause, and --

QUESTION: And if they are captured on the
battl efield and then brought here, 4001 clicks into
operation, in your view?

MS. MARTI NEZ: Qur position is that 4001
applies within the United States and its text neans
what it says, that no, no person --

QUESTION:  Well, then your answer to ny
guestion is yes?

MS. MARTI NEZ: Yes, Your Honor.

QUESTION: So if you were --

QUESTION: So if we found American

citizens in Iraqg who were firing on our forces and
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br ought them back here, they would have to be given
an Article 11l trial?

MS. MARTI NEZ: Your Honor, our position is
t hat Congress could provide for sonme alternative
| egi slative scheme for dealing with such individuals.

QUESTI ON:  What about my question on lraq?

MS. MARTINEZ: At this time, our position
woul d be that such persons would have to be given an
Article 11l trial, unless Congress cane in with sone
ot her provision. Yes, Your Honor.

QUESTI ON: What distinguishes citizen? |If
we are tal king about someone like Padilla, who is in
the United States, the Due Process Clause refers to
person, not citizen. So | can see a distinction
bet ween brought into the United States, but within
the United States, if it's someone who is, is an
alien, but is here with perm ssion, a resident alien,
say --

MS. MARTI NEZ: Yes, Your Honor. We would
agree that such persons are protected by the Due
Process Clause. 4001 refers only to citizens. But
we woul d agree that aliens within this country m ght
certainly be protected as well. This case sinply
does not present that question, but we woul d not

di sagree with that. | think what is inportant --

33

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

QUESTION: Well, let's get to that
guestion. Let's assune that we disagree with you
about 4001, and we think the authorization for use of
mlitary force supersedes that. Then what, then what
is your position with respect to the rights of your
client?

MS. MARTINEZ: |If Your Honors believe that
4000 -- that the authorization was neant to
specifically authorize the detention of Anerican
citizens on Anmerican soil, we would contend first
that there is no limting principle within that
aut horization for who may be det ai ned. The
Governnent clainms that anyone who is associated with
Al Qaeda falls within this definition.

QUESTION: So the principle would be that
if sonebody is like a mssile sent over here, you
know, he is actually one of the hijackers or the
equi val ent thereof, that's an obvious |imting
principle, that people who are sent offshore, sent
ri ght over here and we catch themin md-air.

MS. MARTINEZ: | think when you start
trying to draw those |ines on a case-by-case basis
where this individual because they are actually in
the mdst of a hijacking is close enough whereas sone

ot her individual who is nerely in the early stages of
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a plot m ght not be enough, the difficulty of draw ng
t hose lines shows the need for clear Congressional
action here.

This is primarily a job for Congress to
create, if there is a need in this country for
preventive detention of terrorists, that's a
| egislative job for our |egislature to undert ake.

QUESTI ON:  Decl arations of war are just
not witten this way. The Iraq declaration is not.
The recent declarations of war, formal declarations
are not, and AMJF is not.

MS. MARTINEZ: That's correct.

QUESTION: That's just not the tradition.
The President is given the authority.

MS. MARTINEZ: That's correct, Your Honor.
But broad authorizations for use of force in wartinme
have also not traditionally be interpreted to allow
t he executive unlimted power over citizens. So in
cases |ike Duncan and Endo, this Court has said that
a wartime authorization for action by the executive
shoul d not be construed broadly, but should be
construed narromy to give only the power that it
clearly and unequi vocally indicates.

QUESTION:  Well, Endo was concededly

| oyal , and Duncan were civil crimes, a stockbroker
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who was enbezzling, right?

MS. MARTINEZ: That's correct, Your Honor.
But what 4001 was intended to prevent was a claim by
t he executive that his broad inherent powers in
wartime, which was specifically what 4001 addressed,
woul d be enough to allow the detention of Anerican
citizens.

QUESTION: Right. Can you give ne a
m nute or so on the, or as long as you want or short,
but suppose you get to the simlar place by saying
that this resolution, suppose hypothetically, 1'm not
sayi ng what nmy view is, but hypothetically, suppose
you get to the sanme place by saying, yes, that
wartinme resolution still doesn't authorize departing
fromuse of the crimnal system the ordinary
crimnal system for sonebody in the United States,
but for an unusually good reason.

Now, we have two possible reasons
advanced, one orally that we need to question him
and one in the briefs, a suggestion that this man is
a ticking time bomb, and we can't reveal the evidence
wi t hout destroying intelligence. Now, |'d |ike your
vision of how this is supposed to play out under an
ordinary crimnal systemin response perhaps to what

t hose clains are.
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MS. MARTI NEZ: Qur view would be that
because of the difficulty of the question of
determ ning, for exanple, as | believe Justice
Kennedy asked earlier, how |l ong would such
interrogation be necessary? Wuld the district court
be required to take evidence on those sorts of
i ssues?

In the event that there were no other
alternatives, we believe that would be appropri ate,
but we also believe that's quintessentially a
gquestion for Congress, which could hold |egislative
hearings. And after due deliberation, conme to sone
concl usi on about what was required in this context.

And that is in fact what our denpcratic
allies, United Kingdom and |srael, have done in
passi ng specific |legislation about the preventive
detention of suspected terrorists based on a
| egi slative finding about what periods of tine --

QUESTION:  Well, that would be, of course,
per haps, desirable, but we are faced with a situation
of the here and now, and what do we do?

MS. MARTI NEZ:  Your Honor --

QUESTION: We just turn | oose a ticking
time bonb?

MS. MARTI NEZ: No, Your Honor. | believe
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that, first of all, were this Court to rule that it
was -- that Congressional action was required, | have
no doubt that Congress would step into the breach
very quickly to provide whatever authorization the
executive branch deemed necessary. And so | think
there is no doubt that Congress would fill that
measur e.

Here in this particular case, the
Governnent has already said that M. Padilla no
| onger possesses any intelligence value, and so his
interrogation is at an end. And at this point, after
two years in detention, w thout any sort of hearing,
wi t hout any access to counsel, it's nore than
appropriate that he be charged with a crine unless
Congress cones forward with sone alternative schene.

Now, if | may turn for a nmonent to the
issue of jurisdiction. Contrary to M. Clenent's
suggestions, this case does primarily involve issues
of venue and not jurisdiction. This Court has never
held that there is a hard and fast rule requiring an
i mredi at e custodi an, and this Court has al so not
applied rigid territorial requirenments about the
| ocation of a suit.

And in particular, in the Strait case,

this Court nmade clear that the type of jurisdiction
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t hat was necessary was jurisdiction making the
Respondent anmenable to service of process under the
l ong arm provisions by citing International Shoe and
McGee, which are provisions applying normal rul es of
personal jurisdiction.

G ven the particular circunstances of this
case, the extensive personal involvenent of Secretary
Runsfeld in this matter, makes him an appropriate
Respondent and New York is an appropriate venue for
this suit. The Governnment brought M. Padilla to New
York. They placed himin court proceedings there.
Counsel was appointed and litigation had begun. It
was the Government's choice to renmove himfromthat
forum but that does not change the fundanmental fact
that jurisdiction was proper in New York.

QUESTION: Are you -- are you suggesting
then that this case m ght be an exception to sone
nore general rule because of the peculiar facts that

you have just recited?

MS. MARTI NEZ: Yes, Your Honor. | think
that -- | think there is no hard and fast general
rule as the Governnent states it. There are nunerous

exceptions already to the rule that the Governnent
articulates that can be found in prior cases.

QUESTION: Well, maybe there shoul d be
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sonme nore definite rule. Supposing we were to say
that generally it's the Secretary of Defense and his
venue is in the Eastern District of Virginia.

MS. MARTINEZ: This Court m ght very well
deci de to make such a venue rule, but | would note
that the Governnent at this point in the case has
wai ved their objection to venue by not pursuing it on
appeal. They chall enged venue in the district court,
and they did not appeal that.

QUESTION:  Well, but they have certainly
chal | enged the proper custodi an here.

MS. MARTI NEZ: Yes, Your Honor. They have
the chall enged the proper custodian, but as this
court's decisions in cases |ike Endo, |ike
Ei sentrager make clear, that the identity of the
proper Respondent is not a hard and fast or absolute
jurisdictional rule.

QUESTI ON: That doesn't change it from
jurisdiction to venue. | mean, venue is venue and
jurisdiction is jurisdiction. You may say that the
jurisdictional rule has been so haphazard t hat
effectively it amounts to the sanme thing. And that
argument will stand and fall on the basis of the
cases that you and M. Clenent have di scussed.

But to say that this is, this is venue is
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sinmply wong. | nean, it is a matter of the
jurisdiction of the Court, and it's always been
treated by that way in our opinions. W have not
di scussed it as a venue rule.

QUESTION:  Well, Your Honor, | do agree
that there is a jurisdictional question, and we
agreed that -- we argued that jurisdiction is proper.
But what Braden says is that the rule that Ahrens had
announced as a hard and fast jurisdictional rule
reflected nothing nore than traditional venue
concer ns.

And so Braden specifically says that
that -- that which was discussed in Ahrens went to
venue and not to jurisdiction. Returning --

QUESTI ON:  Where you had conceivably
proper jurisdiction in several places.

MS. MARTI NEZ: Yes, Your Honor. And we
woul d argue that jurisdiction was proper in New York
in this case because --

QUESTION: We are talking if we are using
the jurisdictional l|abel, it's personal jurisdiction,
and not subject matter jurisdiction.

MS. MARTINEZ: That's correct, Your Honor,
and under this Court's decision in Strait, there was

personal jurisdiction over Secretary Runsfeld in New
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York because of his contacts with that forum

Returning to the nerits of this case, what
| think is inportant for this Court to realize is
that the war on terror presents many difficult
guestions about the proper bal ance between civil
i berties and national security. Congress is the
body of our governnent that has been -- that was
entrusted by the Founders for making law to deal with
new situations. And Congress is fully capabl e of
consi dering the various paranmeters of any sort of
schenme of detention that m ght be necessary.

And certainly this Court would have the
power to review, to determ ne whether that system
establ i shed by Congress were constitutional, but what
we have here is a claimby the executive to a
virtually unlimted system where any person that the
Presi dent deens an eneny conbatant --

QUESTI ON:  But on the basis of the, of the
Congressional authorization. He is not claimng it
just by virtue of executive power.

MS. MARTINEZ: Well, he clainms them both
on the basis of inherent executive power and on the
basis of the authorization.

QUESTION:  Well, but since they are, since

t hey are both the weakest -- weakest claimis
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probably solely the executive. But | think you have
to deal with the claimthat it's Congressiona
aut hori zati on.

MS. MARTI NEZ: Yes, Your Honor. There is
sinply no indication that when Congress passed the
aut horization for use of mlitary force which enabl ed
us to deploy our troops overseas, the Congress al so
t hought that they were authorizing the indefinite
mlitary detention without trial of Anmerican citizens
on Anerican soil. There was no debate of such a
dramati c departure from our constitutional
traditions. And just a few weeks | ater when Congress
passed the Patriot Act, it extensively debated a
provi sion that allowed the detention of aliens for
seven days.

QUESTION: The trouble is, | don't see how
you can -- | nmean, | think I can understand your
saying it doesn't give himany power except a
battl efield power. | can understand that. You m ght
read it that way. But | can't understand reading it
to say it applies to everybody, but not to United
States citizens. That line is just not there in the
resol ution.

MS. MARTI NEZ: We would say it does not

apply off the battlefield, certainly to U S. citizens
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on U S soil. And this Court --

QUESTION: But it does apply to aliens.

We -- the President could use force against aliens
under that resolution.

MS. MARTINEZ: This Court need not decide
that in this case, and | certainly don't --

QUESTION: | understand, but you are
proposing to us an interpretation of the resolution,
whi ch | suggest nmakes no sense, unless you are
willing to say that it also doesn't apply to aliens
that are being brought -- that are conmtting these
acts within the country.

MS. MARTINEZ: | would agree that it does
not -- the authorization does not clearly indicate
that it's applicable to aliens either.

QUESTION:  He m ght have the power to take
up the aliens and arrest them any way because 4001
doesn't prohibit it?

MS. MARTI NEZ: Correct, Your Honor.

QUESTION:  Is that your point?

MS. MARTI NEZ: Correct, Your Honor. That
is our point, which is that the degree of specificity
that would need to be required to authorize this kind
of extraordinary detention of citizens would be

greater, and in particular with aliens, there has
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al ways been a greater power of the executive because
t hey have no right to be here.

QUESTION: Then | take it then you have
no, assumng -- assum ng that 4001 has been
superseded by the authorization. | assune you have
no principal basis for distinguishing between
citizens and aliens insofar as detaining an eneny
bel | i gerent?

MS. MARTI NEZ: No, Your Honor. As to
individuals within the United States, if 4001 is not
at issue because of its specific reference to
citizens, we would say aliens within the United
St at es woul d have the sane, would be in exactly the
sane position. Correct.

QUESTION:  So you woul d nmake no
di stinction between the two.

MS. MARTI NEZ: Correct, Your Honor, were
it not for 4001. But we think 4001 calls for not
just for broad authorization of executive power, but
specific authorization, because 4001 was concerned
with the situation where there was a general
decl arati on of war, or where there was sone type of
i nternal emergency.

And the concern was that the executive

shoul d not be able to rely on that general

45

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

decl aration of war or that general situation to |ock
up citizens. That was precisely the situation with

t he Japanese internnment canps, the President --

Presi dent Roosevelt having authorized the broadest
possi bl e force you can have to fight a war. There
was a declaration of conplete war agai nst Germany and
Japan.

Congress | ooked back on that and did not
want a future President to be able to find in such a
decl aration of war the power to inprison American
citizens. They wanted it to conme from specific
| egi sl ation.

QUESTION: So you say that has no
application on the battlefield because of the
principle of no extraterritorial effect of
United States statutes?

MS. MARTI NEZ: Your Honor, certainly as to
an overseas battlefield, 4001, because of the
presunption against extraterritoriality, would not
apply.

QUESTION: Now, what if you capture an
Ameri can conbatant and bring him back to the
United States, then 4001 --

MS. MARTI NEZ: 4001 would apply upon his

return.
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QUESTION: It would apply?

MS. MARTINEZ: Correct. And let ne say
al so, in respect to the Japanese internnment canps,
Congress was very specific in passing 4001 that what
it wanted was denocratic deliberation by our
| awmakers about the necessity of this kind of extrene
measure, where Anmerican citizens m ght be detained
w thout trial.

It didn't want that to slip under the
radar, under the unbrella of a general declaration of
war or general use of force. It wanted to ensure
that there was specific debate by Congress on those
very different constitutional questions presented in
t hose situations by the power of detaining citizens.

QUESTION: Did Congress at the tinme of
4001 consi der other systens that do allow for
preventative detention, but then require the person
periodically to be brought before a judge to nake
certain that the conditions still exist, like, as is
alleged in this case, to need to get evidence?

MS. MARTI NEZ: Your Honor, there certainly
are many other systenms that provide for that sort of
judicial review. In the United Kingdom and Israel,
for exanple, people detained under preventive

detention schenmes are entitled to access to counsel,
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they are entitled to pronpt and periodic judicial
review under |egislative standards to determ ne
whet her those detentions can be continued.

And certainly there are many conparative
exanpl es out there where | egislatures have made those
ki nd of fact-findings about what's appropriate. And
there is no reason why our | egislature could not
undertake such --

QUESTION:  The reason -- and this is why
|' ve been harping on this thing of necessary and
appropriate. It seens to ne if you take into account
the traditions of the United States ordinary crim nal
processes, and you say, well, the forces act, the use
of force act, doesn't apply at all, then there is no
way to take care of the real energency, the real
enmergency, the real ticking time bonb, et cetera,
except to go back to Congress, which may or nmay not
act .

But if you get to the same result by
readi ng the necessary and appropriate thing to take
into account our traditions, you do | eave the opening

there for the possibility of a real enmergency which

woul d warrant an extraordi nary proceeding. |'mjust
exposing ny thought on this so that | can get your
reaction.
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MS. MARTI NEZ: Yes, Your Honor. | think
that's absolutely correct. You could certainly read
t he necessary and appropriate | anguage that way. And
et me also make clear that we are not arguing that
t he President would have no power either under the
AUMF or under his inherent powers to seize an
i ndividual in the case of inmm nent violent activity.

We are sinply tal king about his power to
continue to detain that individual over many nonths
prior to that initial seizure. And so regardless of
how you read the AUMF, that's sinply not what they're
argui ng about. We're arguing about, once the
i ndi vi dual has been prevented from carrying out the
harnful attack, and once they're in Governnent
custody, can they sinply be held forever w thout
trial until the end of the war on terror, or instead,
once they're taken into custody, nust they be treated
in accordance with our positive |aws.

QUESTION: So | take it you would say that
the resol ution was inadequate to continue to hold
your client in the manner in which he is being held,
even on the day in which it was passed? This is not
a two and a half years later argunment, it would be an
argunment on the day it was passed?

MS. MARTI NEZ: Yes, Your Honor,
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particularly --

QUESTION: | just want to make sure
understand you. But you would not necessarily have
obj ected, let's say, a week after Septenber 11t h,
even though there was no resol ution?

MS. MARTINEZ: |If there were a situation
where an individual, not like my client, but an
i ndi vi dual that were on the verge of engaging in
i mm nent violent conduct, certainly the President
woul d have the power, even under the Fourth
Amendnment, to seize that individual w thout a warrant
and bring himinto custody on the basis that they
wer e about to engage in a violent act.

But that's a far different situation from
sei zing sonmeone like nmy client who is not alleged to
be on the verge of inmm nent |aw ess activity, was not
in the process of hijacking an aircraft but was
sinply alleged to be part of a plot --

QUESTION: Let nme interrupt. When you say
it is clear he could do it if the defendant was about
to engage in that kind of conduct, by what standard
woul d you deci de that he was about to? Probable
cause, proof beyond a reasonabl e doubt or just
suspi ci on?

MS. MARTI NEZ: For the initial seizure, we
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woul d say probabl e cause.

QUESTI ON: Reasonabl e suspici on based on
confidential intelligence would not be sufficient?

MS. MARTINEZ: We would submt no, but
it's possible that when that question canme up, the
guantum of evidence m ght be wei ghed agai nst the
danger that the executive perceived. |f the
executive had some amobunt of suspicion that there was
about to be a very violent activity, it could be
possi bl e that some | esser anount m ght be required
for the initial seizure. But we're not talking --

QUESTION: That's really a reasonable
suspi cion standard, then, isn't it?

MS5. MARTINEZ: Yes, Your Honor. But we're
not tal king about that question of initial seizure
here. In this case we're tal king about the ongoing
detention for two years of soneone after there has
been --

QUESTION:  You woul dn't just say two
years. You would certainly say that as soon as the
Presi dent prevented the act that he feared by taking
t he person into custody, he imediately had no nore
authority to detain him wouldn't you? | mean --

MS. MARTI NEZ: Yes.

QUESTION: That's the way the statute
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you're relying on reads, that he shall not be
detained. So two years has nothing to do with it.

MS. MARTI NEZ: Yes, Your Honor.

QUESTI ON:  The next day he shoul d, |
suppose, you know, hand himover to civil prosecution
authorities.

MS. MARTI NEZ: Yes, Your Honor, we would
say at 48 hours under this Court's decisions. |If
Congress thinks that a | onger period of tinme is
appropriate in terrorismcases, it can do as other
countries have done and provide for a |onger period
of tine.

In the United Kingdom there is a 48 hours
plus a maxi num of 7 days w t hout charge for suspected
terrorists. In the United Kingdom up to 14 days.
Congress m ght conme in and provide sone | egislative
extension. But in the absence of that, a normal rule
of 48 hours under County of Riverside would be
appropri ate.

QUESTI ON:  But we are not just talking
about terrorists here. W' re talking about
terrorists associated with foreign forces.

MS. MARTI NEZ: Yes, Your Honor. And |et
me say that those are exactly the sort of individuals

that the passage of 4001 was designed to address.
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The Enmergency Detention Act, which 4001 repeal ed,
specifically tal ked about the possibility of
saboteurs in this country who are under the direction
and control of the conmuni st enpire.

And so there was a specific concern with
i ndi vi dual s who m ght be under that kind of power in
4001. And Congress wanted to nake very clear that
such individuals could not sinply be detained at
executive discretion, but could only be detained
pursuant to positive law. Positive law that is
sinmply nonexistent in this case.

The type of association with a terrori st
organi zation is also uncl ear based on the
Governnent's allegations in this case. Surely the
Gover nnment cannot cl aimthat anyone who associ at ed
wi th any nenber of Al Qaeda at any tinme woul d be
subject to indefinite mlitary detention w thout
trial.

M. Padilla' s nother, because she is
associ ated with her son, may be argued to have
associated with Al Qaeda, and clearly that's not what
Congress had in mnd, to allow that person to be
| ocked up with no right to a | awer, no right to a
hearing for as long as the war on terror | asts.

That's sinply not consistent with our nation's
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constitutional traditions, it's a limtless power and
there is no call for it in this case.

QUESTION:  So you say that Judge Mikasey's
solution for this case was not adequate, then?

MS. MARTI NEZ: Yes, Your Honor. W do not
bel i eve that Judge Mukasey's sol ution was adequate.
We believe that in the first sentence, clear
aut hori zati on and paraneters for such detention nust
come from Congress, defining who ought to be detained
and what procedures ought to acconpany those
detenti ons.

And at that point, this Court could review
them for consistency with the Constitution. But no,
whil e certainly Judge Mukasey's order was better than
what the Governnent offered, which was no process at
all, no opportunity to be heard and no access to
counsel, certainly Judge Mikasey's order was better
t han that.

But when the indefinite deprivation of a
citizen's liberty is at stake, we would argue that
t he Government nust conme forward with nore than sone
evi dence consi sting of any evidence in the record
t hat m ght support the Government's position that
he's associated with terrorists. VWhen this type of

extrenme deprivation of liberty is at issue, sonething
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nmore than that is required by the Due Process Cl ause
and by our Constitution.

So certainly what we would say is that
this Court needs not to decide those issues today, of
what precise standard of proof ought to be given,
exactly when an individual ought to be all owed access
to counsel and what the limts are on how | ong such
an individual could be held, et cetera, because those
are primarily questions for Congress.

And this Court ought to wait until
Congress has conme in and provi ded that kind of
gui dance before it passes on these grave
constitutional questions, which really go to the core
of what our denpbcracy is about, which is that the
Governnment cannot take citizens in this country off
the street and |l ock themup in jail forever wthout a
trial. That's never the way our country has operated
and it's fundanentally inconsistent with our
traditions. And so | would submt today is not the
day for this Court to decide whether that's
perm ssi bl e.

The Government asks in this case for
basically limtless power and however grave the
circunstances of the war on terror may be, this

nation has faced other grave threats. W' ve had war

55

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

on our soil before and never before in our nation's
hi story has this Court granted the President a blank
check to do whatever he wants to Anerican citizens.

So the fact that we're at war does not
mean that our normal constitutional rules do not
apply. Even in wartinme, especially in wartinme, the
Founders wanted to place limts on the ability of the
executive to deprive citizens of liberty. And they
were concerned, based on the history of the British
Crown, of the possibility that an unchecked executive
usi ng excuses based on national security, using the
mlitary power to render that superior to civilian
authorities, could exercise the exact type of power
that's at issue in this case. Thank you, Your Honor.

QUESTI ON: Thank you, Ms. Martinez. And
M. Clenment, you have four m nutes renaining.

REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF RESPONDENTS

MR. CLEMENT: Thank you, M. Chi ef
Justice. | would Iike to make just three points.
First, on jurisdiction, it is true that the i medi ate
custodian rule is not a hard and fast rule and it has
been -- exceptions have been nade. But the
territorial jurisdiction rule, as statutorily

prescribed, limts the Court's jurisdiction and is a
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hard and fast rule.

And the best evidence of the relationship
between the two is in those cases where you had to
relax one or the other, when you had a citizen
det ai ned abroad where the i mmedi ate custodi an was
abroad outside the territorial jurisdiction of any
district court, rather than relax the rule of
territorial jurisdiction, the Court said you could
sue the Secretary of Defense in a district where
there is territorial jurisdiction over the
i ndi vi dual .

It is true there are situations I|ike
Strait against Laird that don't involve nornmal
physi cal confinenent, where the Court has had to cone
up with sonme rule to deal with the fact that you only
have a netaphysical custodian. But in the case of a
physi cal detention of an individual, the Court has
never relaxed the rule that you file it in the
district where the imedi ate custodi an is | ocat ed.

And if you |l ook at this Court's decision
in Carbo and Justice Rutl edge's dissent in Ahrens,
you'll see that if you don't respect the rule in a
situation like this, there is nothing left to the
statutory | anguage and nothing left of the intent of

t he Congress that passed it.
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The second point | would Iike to nake is
that in | ooking at this case and the authority that's
asserted and the role of 4001(a), it's inportant to
recogni ze that there is a significant difference
between civilian authority and the mlitary authority
over eneny conbatants.

This Court, when it deci ded Endo and
addressed the situation of the detention of the
Japanese, specifically carved out the situation of
the mlitary detention of eneny combatants and said
that that is not involved here. It stands to reason
that if Congress, in passing 4001(a) to effectively
prevent anot her Japanese internnment canp of
concededly loyal citizens also probably wanted to put
to one side the issue of nmlitary detention of eneny
conbat ant s.

In any event, the Court need not
ultimtely deci de whether 4001(a) has any application
because the authorization of force clearly provides
t he necessary act of Congress. It authorizes not
Article 11l courts for these individuals. It
authorizes mlitary force.

And the relevant line here is provided
this Court's case in Quirin, when sonebody goes

abroad, associates with the eneny, takes weapons
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training or explosives training with the eneny, and
then returns to the United States with the intent to
commt hostile and warli ke acts at the direction of
the eneny, that classically falls within the Quirin
side of the line.

It's nmuch different than a Landon MIIigan
who never left the State of Indiana. And the
mlitary has authority over that individual.

Lastly, let me just address the argunent
t hat somehow you can constrain the authorization of
force and read it only to apply in a battlefield
setting. Wth respect, | think that ignores the
context in which it was passed. It was passed seven
days after Septenber 11th. The resolution itself
recogni zes that we face continuing threats at hone
and abr oad.

It was not passed as a matter of
retribution for those attacks, but to prevent future
attacks. To read it to deny the Governnment the
authority to detain a latter day citizen version of
Mohammed Atta is to sinply ignore the will of
Congress. Thank you, Your Honor.

QUESTI ON:  Thank you, M. Clenent. The
case i s submtted.

(Wher eupon, at 12:20 p.m, the case in the
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above-entitled matter was submtted.)

60

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



